
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Twln Lake Chemical-,

Pet l t lon

Inc .

says that the sald addressee l"s the Petltloner
set forth on sald rtrapper is the Laet knoltn address

AFFIDAVIT OF MAILING

for Redeternlnatlon of a DeficLency or Revislon
of a Determlnatlon or Refund of CorporatLon
Franchise Tax under Artlcle 9A of the Tax Law for
the  r /Y /E L I  /3o76-LL 130 179.

State of New York :
s s .  :

County of Albany :

Davl"d Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax ConrmLsslon, that he is over 18 years of ager and that on the
17th day of January, 1986, he served the wlthin notLce of Declsion by cert l f l "ed
mail upon Twln Lake Chenlcal, Inc. r the petit,loner ln the withln proceeding,
by enclosing a true copy thereof in a securely sealed postpald wrapper
addressed as fol lows:

Twin Lake Chernl.cal, Inc.
520 Mii- l  Street
Lockport, NY L4094

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted States Poetal
Service withln the State of New York.

That deponent further
hereln and that the address
of the pet l t ioner.

Sworn to before ne thls
17th day of Januaryr 1986.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

fisLn Lake Chemical, Inc.

for Redeterminatlon of a Deficiency or Revlsion
of a Deternlnation or Refund of Corporation
Franchise Tax under Article 94 of the Tax Law
for  the  Years  rYE r113076- l l /3A/79 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being dul-y sworn, deposes and says that he ls an employee
of the State Tax Commissl.on, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the within not ice of DecLsion by cert l f ied
maiJ- upon Edward J. Schunk, the representatlve of the petltioner ln the wlthin
proceeding, bJr enclosing a true copy thereof Ln a securely eealed postpaid
wrapper addressed as follows:

Edward J. Schunk
3871 Harlen Road
Buf fa lo ,  NY 14215

and by deposLtlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States ?ostal
Service withLn the State of New York.

That deponent further says that the sald addressee is the representative
of the petitloner hereln and that the address set forth on said ltraPPer ls the
l-ast known address of the representative of the petitioner.

Sworn to
17th day

before me this
of January, 1986.

d t o
t o T

s ter  oa t
sec t lon  174pursuant ax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 17, f986

Twtn Lake Chemical, Inc.
520 MiL l  S t ree t
Lockport ,  NY 14094

Gentlemen:

Please take not lce of the Declsion of the State Tax Comission enclosed
herewith.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding ln court to revl"elt an
adverse decision by the State Tax Commlsslon may be instituted only under
Artlcle 78 of the Civll Practlce Law and Rules, and must be co'nmenced in the
Supreme Court of the State of New York, Albany County, wl"thin 4 nonths fron the
date  o f  th ls  no t lce .

Inqulries concerning the computatl.on of tax due or refund aLLowed in accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - LitlgatLon Unlt
Bul ldlng /19, State Campus
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat lve
Edward J. Schunk
3871 Harlem Road
Buf fa lo ,  NY 14215
Taxing Bureaurs Representattve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

TWIN LAKE CHEMICAL, INC.

for Redetermlnatlon of a Defictency or for
Refund of Corporatlon Franchise Tax under
Article 9-A of the Tax Law for the Fiscal Years
Ended November 30, 1976 through November 30,
1 9 7 9 .

DECISION

Peti t ioner,  Twin Lake Chenical ,  Inc.,  520 M111 Street,  Lockport ,  New York

14094, f l -Led a pet i t lon for redetermlnat ion of a def lc iency or for refund of

corporation franchlse tax under Article 9-A of the Tax Law for the flscal years

ended November 30, 1976 through November 30, L979 (Fl le No. 34131).

A fornal hearing rdas coumenced before Dennl-s M. Gal-liher, Hearlng Offlcer,

at the off ices of the State Tax Cornmission, 65 Court  Street,  Buffal-o,  New York'

on l lay 24, L984 at 10:45 A.M. and was cont lnued to concluslon before James J.

Mor r ls ,  J r . ,  Hear ing  Of f i cer ,  on  February  4 ,  1985 a t  2245 P.M. ,  w i th  a l l -  b r l .e fs

to be subult ted by Apri l  18, 1985. Pet l . t ioner appeared by Edward J. Schunk,

CPA. The Audlt Division appeared by John P. Dugan, Esq (Deborah J. Dwyer,

E s g .  r  o f  c o u n s e l ) .

ISSUE

Whether petltioner may amend its New York State franchlse tax reports

for the perlods ended the thir t ieth of November L976, 1977, 1978 and 1979

(1) claim a carryforward of a net, operatlng loss which occurred ln the

period ended November 30, 1975;
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(2) clain a carryforward of an investment tax credit from the perlod

ended Novenber 30, 1975 to the perLods ended Noveuber 30, 1976 and

November 30, L977i and

(3) to recompute its l-nvestment tax credit cl-aimed in the perl-od ended

November 30, 1976 so as to avol-d dLsallowance of lnclusion of the same

property in l ts computat ion of an el lglble business facl l l ty credlt  in the

period ended November 30, 1977.

FINDINGS OF FACT

1. Pet i t loner,  Twin Lake Chenlcal- ,  Inc. (rrTwin Laker ') ,  t imely f lLed a New

York State Corporati.on Franchlse Tax Report for the fiscal years ended Novenber

L 9 7 5 ,  1 9 7 6 ,  L 9 7 7 ,  1 9 7 8  a n d  L 9 7 9 ,

2. On Jul-y 24, 1980, the Audlt  Di.v is ion corresponded with pet l t ionerrs

representative requestlng information concerning the investment tax credit

clalned on petltl.onerrs report for the perlod ended November 30, L976 and

further inquiring concerning the ellgibl-e buslness facllity credl"t clalmed on

pet l t ioner fs  repor ts  fo r  the  per iods  ended November  30 ,  L977r  1978 and L979.

In a response dated Septenber 10, 1980 (and received by the Audit

Divls ion on Septenber 15, 1980),  pet i t lonerts representat lve explained:

" . . . I -nves tment  c red i t  in  the  amount  o f  $1  ,277.25  ($63,862.42  x  27)
was clalmed on the CT-3 for the f lscal  year November 31, L976, whlch
ls not allowed since that property was lncluded in the total anount
of eligtbl-e property values for Job Incentl"ve Board purposes.

However, investment credit carryforward in the amount of
$2 ,447.29 . . . f rom the  f l . sca l  year  ended November  30 ,  1975 was no t
clalmed at November 30, L976 or subsequently. The property used l"n
computing this lnvestment credlt was not lncluded ln eligible property
values f  or JIB purposes. Theref ore, Fls our intent ion that
[pet l t ioner]  is due a credit  against i ts New York franchlse tax in
t h e  a m o u n t  o f  $ 1  , 1 7 0 . 0 4  ( $ 2 , 4 4 7 , 2 9  -  $ L , 2 7 7 . 2 5 ) . "  ( E m p h a s l s  i n
or iglnal .  )

30 ,
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3. On January 20, 1981, pet l t loner f iLed an amended New York State

Corporation Franchlse Tax Report (Forn CT-3) for the period ended November 30'

L977. Such report ,  however,  disclosed no l labl l - l ty,  or l tems of income, gain or

loss dl"fferent from that which lt orlglnally reported, nor rraa claim for additional

refund or credit, made thereon.

4. 0n Aprl l -  24, 1981, the Audlt  Dlvis l"on issued to pet l t loner a Statement

of Tax Reduction or Overpaynent with respect to the period ended November 30,

I976. Said statement explained:

frEnt ire net income (6 months, L975) (25,665.53)
Ent i re  ne t  income (6  months ,  L976)  22 ,9L9.0O (2 ,746.53)
Of f l cers r  sa la r ies  1975 LL ,692.3O
Of f icers f  sa la r l ,es  I  o f  L976 37 ,455.84  49 '148.L4
Total-  46 '40I.6L
L e s s :  $ 1 5 , 0 0 0  e x e m p t i o n  1 5 , 0 0 0 . 0 0
B a l a n c e  3 1 , 4 0 1 . 6 1
Alternat ive base @ 302 91420.48
Tax G 102 942.05
Surcharge g  2OZ 188.40
Surcharge paid 75 report  50.00
Surcharge paLd 76 report  594.25 644.25
Reduct lon in surcharge 455.85 cr.

The surcharge for your 1975 and, L976 reports have been recomputed as
shown above. Chapter 895, Laws of L975, states that i f  the period on
whlch the surcharge is computed is less than 12 months, the surcharge
is imposed on a prorated part  of  the second yearrs tax.t t

Sald statement further provlded that the $455.85 credit  had earned lnterest of

$162.40  fo r  a  to ta l  c red i t  o f  $618.25r  wh ich  c red i t ,  a f te r  app l i ca t lon  o f

$220.23 of said credit  to the period ended November 30, 1977 an.d $398.02 of

sald credlt  to the period ended November 30, L978, resulted in a net refund of

z e t o .

5. On Aprl l  24, 1981, the Audit  Dl-vis ion issued to pet i t loner a Statement

of Audit Adjustnent and a Notice of Deflciency for the period ended November 30,

1977. The Notlce of Def lc lency asserted a tax def ic l .ency of $I73.24'  pl-us
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ln te res t  o f  $46.99 ,  fo r  a  to ta l  due o f  $220.23 .  I t  a lso  re f lec ted  a  $220.23

credit  appl ied from Novenber 30, 1976 result ing in a balance due of zeto.

The St,atement of Audit Adjustnent provided, lnter alia, the followlng

explanat ion:

rrPercentage of eligible property has been computed as lnvestment tax
credl"t  c lained on 11130176 franchl,se report  for property l -ncluded for
Job Incentive Board purposes per yolur 9l 10/80 letter. Also lnvestment
tax credlt  for Ll / tS subnit ted wLth your 9lLOl80 let ter is not
al lowed since that year ls out of  statute.rr

6. On Aprl l  24, 1981, the Audit  Dl-vis lon issued to pet i t ioner a St,atement

of Audit Adjustnent and a Notlce of Deflciency with respect to the perlod ended

November 30, 1978. The Notice of Def lc iency assert ,ed a tax deftclency of

$ 1 , 2 4 8 . 5 6 ,  p 1 - u s  L n t e r e s t  o t  $ 2 3 2 . 5 5 ,  f o r  a  t o t a l -  d u e  o f  $ 1 , 4 8 1 . 1 1 .  I t  a L s o

ref lected a $398.02 credit  appl ied from November 30, I976 result lng in a

b a l a n c e  d u e  o f  $ 1 , 0 8 3 . 0 9 .

The Statement, of Audit Adjustment provided, lnter alla, the followlng

explanat ion: "See explanat lon on def ic lency for per l ,od ended LL130177."

7. On Aprl l  24, 1981, the Audit  Dlvis lon lssued to pet l t loner a Statement

of Audit  Adjustment and a Not ice of Def lc iency with respect to the period ended

November 30, 1979. Said Not lce of Def ic iency asserted a tax def lc iency of

$ 1 , 0 7 4 . 3 1 ,  p l u s  l n t e r e s t  o f  $ 1 0 8 . 7 8 ,  f o x  a  t o t a l  d u e  o f  $ 1 , 1 8 3 . 0 9 .

The Statement of Audit Adjustment provided, inter a1ia, the following

explanat ion: "See explanat ion on def lc iency for per lod ended LL/ lOl l t . "

8. On or about September 5, 1983, the Department of Taxatlon and Finance

received payment by trdo checks, one totalling $466.23 and the other totalllng

$3t2.85, l "ssued by pet i t ioner ln respect of the def ic lencies at lssue herel .n.

9. Prlor to and at the hearing in thls matter, the Audit Dlvlslon conceded

that the Not ice of Def ic ieney lssued on Apri l  21, 1981 wlth respect to the
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period ended November 30, L977 was not timely issued and that the $220.23

credlt from the period ended November 30, 1976 applied thereto (see FLndings of

Fact "4" and t'5") has not slnce been otherwise applled or refunded to the

pet i t ioner .

10. Pet i t loner began business on or about lTay 25, L975. For the perlod

ended November 30, 1975, pet i t ioner,  on l ts federal  return and New York State

repor t ,  c la imed a  ne t  opera t ing  loss  o f  $25,965.53 .

11. Pet l t loner dtd not take a carryforward of the net operat l -ng loss

deduction for the perl-od ended November 30, 1975 on its New York State franchise

tax report  for the perlod ended November 30, L976.

L2. Pet l t loner,  on l ts returns for the perlod ended November 30, L976,

showed FederaL taxable lncome of $42,244.04 and New York entl-re net lncome of

$45,838.45  and a  tax  due a f te r  c red l ts  o f  $2 ,97 I .26  (no t  Lnc lud ing  the  surcharge) .

13. Pet l t loner,  on l ts franchise tax report  for the perlod ended November 30'

L976, showed $80r629.77 tn property acqulred or constructed after January 21'

1975 and placed ln service durtng the taxable year, and an lnvestment tax

credlt  of  $1,612.59 taken in respect thereof on i ts return for that year.

L4. Petitioner, on its franchise tax report for the perl"od ended November 30'

L977, clained an el lgible buslness facl l i ty credit  ln the amount of $3'308.23.

For the same period, pet l , t ioner showed $84r392.51 el- lgtbLe for the l"nvestment

tax credit .

15. Pet l t ioner,  for the period ended

buslness facllity credit in the amount of

16. Pet i t ioner,  for the perlod ended

business facility credlt in the amount of

November 30, L978, clal"med an ellgl-ble

$ 9  , 4 2 r . 2 t .

November 30, 1979, claimed an el-lglble

$ 1 0 , 3 0 1  . 9 1 .
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L7. Pet i t lonerts copy of l ts federal  income tax return for the perlod

ended November 30, 1975 lndtcated that pet i t ioner,  for federal  purposes, had

nade an el-ection to be t,axed as a smaLl bustness corporation. Sald copy also

ref l -ected that pet i t ioner purchased $L22,365.00 in property el lgible for

investment credl-t in such perlod.

18. Pet,l"tioner did not claim an investment tax credit for New York State

franchise tax purposes ln respect of $L22,365.00 of property purchased in the

period ended November 30, 1975 on i ts returns f l led for the periods ended

November 30, L975, November 30, 1976 and November 30'  L977.

19. Pet i t loner f l led a "Report ,  of  Change ln Taxable Income by U.S. Treasury

Department" wlth the Audit Dlvlsion for the periods ended November 30, 1976'

Novenber 30, 1978 and November 30, L979. Insofar as the infornat ion dlsclosed

on such reports changed pet i t ionerts lncome deduct ions and/or credlts,  such

l"nformation \das used in determining the deflclencies at l"ssue herein.

20. Included ln the property in respect of which pet i t loner claimed the

el- lgtble business faci l i ty credlt  ln the period ended November 30, 1977 was

property ln respect of which peti-tloner had cl-ained the lnvestment tax credlt

on l t ,s report  f l1ed for the perlod ended Novenber 30, 1976.

2L. The Audit  Dlvls l-on recomputed pet i t lonerts computat lon wlth respect to

the el igible buslness faci l l ty credit  for the period ended November 30'  1977 to

excl-ude that property prevlousl-y lncluded for the purposes of computlng the

investment tax credit petitloner took on lts report filed for the period ended

November 30, I976. The effect of  sald recomputat ion is to necessltate l lke

recomputat l"ons of pet i t lonerrs el iglbJ-e busLness facl l l ty credits for the

periods ended November 30, 1978 and November 30, 1979.
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22 .  Pet l t ioner  a rgues :

(a) that i t  inadvertent ly lncluded $63,862.46 In the $80,629.77 of

property ln the computation of the lnvestment tax credlt for the perlod

ended November 30, 1976 and that only $16,767.31 should have been included;

(b) that lt recelved no economic benefit from the lnadvertent l"nclusl"on

of such property in the computation of the investment tax credit slnce'

had lt carried forward the lnvestment tax credit and net operatlng Loss

deductlon from the period ended November 30, L975, it wouLd not have used

the investment tax credit created by the lncluslon of such property ln the

investment tax credlt  i t  d id claim on l ts report ;  and

(c) t t rat  pursuant to sect ion 1087(f)  of  the Tax Law, the Not lce of

Deficiency for the period ended November 30, L977 together with petitionerrs

t inely pet l t ions thereto al lows pet i t lonerrs request for refund for such

perlod; and

(d) that the "Statement of Tax Reductlon or Overpalruenttt lssued on

Aprl l  1,  1981 ln respect of the perlod ended November 30, 1976 has the

sane effect as a Not ice of Def ic lency, such that '  Pursuant to sect lon

1087(f)  of  the Tax Law, pet i t ionerrs pet l t lon in respect thereto aLLows

peti t ionerts request for refund for such perlod.

CONCLUSIONS OF LAW

A. That lnsofar as is pert lnent hereto:

(1) sect ion 1083(a) of the Tax Law provldes that taxes may be asseseed

within three years after a return was f l led;

(2) sect ion 211.1 of the Tax Law provides that a corporat lon which

reports on the basis of a flscal year shoul-d flle lts report nithln t\to

and one-half nonths foll-owlng the cLose of l.ts fl-scal year;
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(3) sect lon 1083(a) of the Tax Law provides that returns f l led before

the prescrlbed due date are deemed to be filed on the last day of the

prescr ibed due date;

(4) section 1087 of the Tax Law provides that clalm for refund shall

be made wlthin three years fron the tlme a return was flLed or wlthln two

years from the time the tax was paid, whichever ls later.

B. That on AprLL 24r 1981, pet l t lonerrs returns for the perl .ods ended November 30,

L975, November 30, 1976 and November 30, 1977 were barred by the appJ.lcable

statute of llnitations as to any cl-atm for refund or credit by the petl-tioner

or an additional tax due by the Audit Dlvl"sion.

C. That the Notice of Deficlency issued for the period ended November 30'

1977 ts l ikewlse not t lnely lssued.

D. That pet i t ioner 's requests for refund or credit  based upon (1) a

carryforward of the 1975 net operating loss deduction to the period ended

November 30, L976 and, (if) a carryforward of the 1975 investment tax credlt to

the periods ended November 30, 1976 and, November 30, L977 axe denLed as tlme

barred, claim for such refund or credit not being tlnely made pursuant to

sect lon 1087 of the Tax Law.

E. That although a tinely filed petLtlon to the State Tax ConmlssLon w111

hold a perlod open for purposes of interposing a claim for refund or credlt ln

respect of such period [Tax Law S1087(f) ] ,  the Not ice of Def lc lency lssued for

the perl"od ended November 30, 1977 was untineLy and the petltlon ltith resPect

to such time-barred peri.od may not now open what was barred initlall-y.

F. That sect, ion 210.11 provldes a credl- t  against tax to a taxPayer owning

or operat ing an el igible busLness factJ- l ty (eJ- igtble business faci l l ty credit) .

Sect ion 2I0.I2 provldes for a credit  agalnst tax with respect to certaln
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depreciable property acquired, constructed, reconstructed or erected by a

taxpayer ( investment tax credit) .  Sect lon 210.12(f)  provides that at ,  the

opt ion of the taxpayerr property el igible for the el igible buslness facl l l ty

credit and otherwl"se ellgible for the investment tax credlt nay be treated as

eliglble for the investnent tax credlt, in which event a credl,t shaLL not be

allowed as an eL1gib1-e business facllity (see also Regul-ations of the State Tax

Commiss ionr  20  NYCRR S5-2 .6) .

G. That sect ion 5-1.4(d) of the State Tax Conrml"ssLon's Corporate Franchtse

Tax Regulat io[s,  Ln pert inent part ,  provldes:

" (d) The el igible business faci l i ty credit  may not be clalmed on
real property which the taxpayer has used previously. Alsor Lt may
not be claLmed on property for which the taxpayer has claimed an
investment tax credlt. However, lf the property for whlch an invest-
ment tax credi.t has been clalmed becomes eliglble for the ellgible
business facil-lty credit, the report on which the investment tax
credit was clalmed nay be amended so as to elinlnate the tnvestment
tax credit  for the el igible property,
the statute of U,ni tat l"oJrs.. ."  (enphasis added).

H. That sect lon 1089(g) of the Tax Law provldes:

rr(g) Jur lsdlct lon over other years. --  The tax conmission shal l
consider such facts with relation to the taxes for other years as may
be necessary correct ly to determine the tax for the taxable year,  but
ln so dolng shall have no jurisdiction to determl,ne whether or not
the tax for any other year has been overpald or underpald."

I .  That pet l t loner "elected" to take an investoent tax credit  wlth

respect to certal ,n property wlth i ts report  for the period ended November 30'

1976 whtch property rras also el iglble for the el iglble business facl l i ty credlt

t ,aken with i ts report  for the period ended November 30, L977. Pet i t ioner recelved

credit for such investment tax credit against lts taxes shown due pursuant to

the report  i t  f i led for the period ended November 30, L976. Pet l" t , ioner dLd not

timel-y seek to amend lts report for the period ended November 30, 1976 so as to

change its el-ection of the investment tax credit credit it had recelved.
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The Audit Dlvislon therefore properly disaLLowed in the computatl"on of petl-

t ionerrs el iglble buslness facl l l ty credlt  for the perl-ods ended November 30,

1978 and November 30, 1979 that property for which pet l t loner had recelved the

lnvestment tax credit  [Tax Law 5210.Iz(t) ;  20 NYCRR S5-1.4(d)]  and l t  l lkewise

properly resorted to recomputing such eLlgible business facillty credlt for the

perlod ended November 30, L977 tn determlnlng the deficiencies for the periods

ended November 30, 1978 and November 30, 1979.

J. That the ttStatenent of Tax Reduction or Overpalmenttt wlth respect to the

period ended November 30, 1976 results from pet i t lonerts erroneous calculat l .on of

the surcharge and lras determined sol-eJ-y fron the lnfornation reported on petltionertg

return without resort to additional fact or necesslty of deterninlng any lssue of

law. Petltloner merely computed the surcharge based upon elghteen months of income

instead of twelve months. As such, were addltlonaL taxes necessarily deternlned due

and owlng, such would have been the result of petltlonerrs |tmathematlcal errorfr ln

calcuLating the surcharge owlng, the assessment of which would not be a ttNotice of

Def lc iencyt '  (Tax Law $108161).  Concornmitant lyr the rrcredit"  shown on such statement

likewise merely reflects such mathematl"cal error. To rule otherwlse woul-d regulre

denlal of the credit, the perl"od being otherwise barred by the appllcable statute of

ll-nltatl-ons on assessments, refunds and credits (see Concl-usions of Law rrArt and rrBrr,

supra) .

K. That pet l" t ionerfs rel iance upon, inter a1ia, Rev. Rul.  69-543 and Rev.

Rul. 82-49 holding that loss deductlon credlts from periods barred by the appll"cabl-e

statute of llmitations for assessment and refund or credit nay be carrled

forward to open periods is misplaced. In the instance at hand, petltloner does

not seek carryforward of credits from closed periods to open perlods, rather
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pett t ioner seeks that credits from barred periods be carr l"ed to barred perl"ods

to redetermine closed periods whlch, once redetermlned, are to be applled

forward to open periods. To do so would render the applJ-cable statutory

l in i tat ion periods useless and is otherwise violat lve of sect ion 1089(g) of the

Tax Law which permits the Conmissl-on to revlew perl"ods other than the taxable

period but prohlbi ts redetermlnat ion of same.

L. That even assuming pet i t lonerrs l -et ter of  September 10, 1980 was a

"proper" request for refund or credit with respect to the perl"od ended November 30'

1977 based upon a carryforward of the claimed lnvestuent tax credlt from the

perlod ended November 30, 1975 (which nas not actuall-y claiued on such return),

and that Rev. Ru1. 69-543 and Rev. Rul.  82-49 are otherwise appl lcabl-e, such

credit l-s completely used up agalnst the llabillty shown due for the period

ended November 30, 1976, which perl"od was otherwlse time barred from otherwise

recomputing l labi l l ty and/or refund therefor (see Findlngs of Fact "2'r ,  " I2"

and t t l8t t ;  Conclusl-ons of Law t tAtt ,  t tBtt  and t tKtt ;  and Corporate Franchlse Tax Regulat ions

sect lons 5-2.1 and 5-2.7 with respect t ,o t lme and manner for f i l lng of c laim

for lnvestment tax credit  and carryover).

M. That the Audit  Divis lon ls directed to cancel the Not lce of Def ic lency

for the period ended November 30, 1977, credit  pet i t ioner with paynent of

$779.08 toward the def ic iencies for the periods ended November 30, 1978 and

November 30, 1979 (see Finding of Fact "8") and cr 'edl t  pet i t loner wlth $618.25

overpayment of pet i t ionerfs surcharge ln the period ended November 30, 1976 to

the def ic iencles for the periods ended November 30, 1978 and November 30, L979

(see Flndlngs of Fact "4rr,  "5" and "6t '  and Concluslon of Law | tJrt) .
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N. That the petitlon of Twln Lake Chenical, Inc. is granted to the extent

lndicated in Conclusion of Law "M" and is in all other respects denied' and the

not ices of def lc lency for the periods ended November 30, 1978 and November 30'

L979, after applicatlon of the payments and credlts noted in Conclusl"on of Law

t 'Mt ' ,  are ln al l  respects sustalned, together with appl lcable lnterest.

DATED: Albany, New York STATE TN( COMMISSION

JAN 1 71986
PRESIDENT


